
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

0'Connel l  0i1 Company

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Fuel Use Tax under
Art ic le 2I of  the Tax Law for the Period
7/7e  -  3 /82 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  0c tober ,  1984,  he  served the  w i th in  nb t i . "  o f  Dec is ion  by  cer t i f ied
mai l  upon 0tConnel l  0i1 Company the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

0rConnel l  0i1 Cornpany
ATTN: David l {esley
545 Mer r i l  Rd.
P i f ts f  ie ld ,  l lA  01201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

ATTIDAVI? OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

lthori o a s ter  oa t
pursuant to Tax sec t ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

0 'Conne l I  O i l  Company
ATTN: David ldesley
545 Mer r i l  Rd.
P i t t s f i e l d ,  M A  0 1 2 0 1

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  StaLe Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant Lo sect ion(s) S10 of the Tax Law, a proceeding in court  to review an
adverse decision by Lhe State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 30 days from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the l"latter of the Petition

o f

OICONNELL OIL COMPANY DECISION

for a ltearing to Review a Determlnation of FueI
Use Tax under Article 2L of the Tax Law for the
Period July 1979 through l"Larch L982.

Pegit ioner,  OrConnel l  Oi l  Company, 545 Merr i l l  Road, Pit tsf ield,  Massachusetts

01201, f i led a pet i t ion for a hearing to revlew a determlnat ion of fuel  use tax

under Art ic le 2I of  the Tax Law for the perlod July 1979 through March 1982

( F i l e  N o .  4 0 9 4 8 ) .

A formal hearing was held before Dennis M. Gal l iher,  I lear ing Off icer '  at

the off ices of the State Tax Comnisslon, Bui lding No. 9, State Off ice Campus'

Albany, New York on March 12, 1984 at 1:15 P.M., wlth al l  documents to be

submitted by Apri l  9,  1984. Pet i t ioner appeared by David V. Wesley, C.P.A.

The Audit  Divis ion appeared by John P. Dugan, Esq. (Janes Del la Porta, Esg.,  of

counsel-) .

ISSUE

Whether pet i t ioner  has

purchase of  d iesel  fuel  o i l

u t i l ize such tax paid as a

use tax due.

substantiated the Payment of tax on a certain

for  use in  l ts  vehic les,  thus ent i t l ing pet i t ioner

credi t  under Tax Law sect ion 503-a(3)  agalnst  fuel

t o

FINDINGS OF FACT

1. On June 24, 1982, fol lowing a f ie ld audit ,  the

to pet i t ioner,  OrConnel l  01L Cornpanyt d Proposed Audit

under Art ic le 2l  of  the Tax Law, indicat ing addit ional

Audit Dlvision issued

Adjustment of Tax Due

fuel use tax due in the
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amounr of 91,012.43 for rhe period July 1979 through March L982, pLus interest.

On November 10, Ig82, the Audit  Divis ion issued to Pet i t ioner an Assessment of

Unpaid Fuel Use Tax for the noted period ln ghe amount of $1,OL2.43'  plus

in te res t .

2.  The above assessment of fuel  use tax ar ises from the Audlt  Divis ionrs

disal lowance of pet l - t ionerfs claims for credlt  against such tax under Tax Law

sect ion  503-a(3)  in  the  amounts  o f  $722.83  and $289.60 ,  fo r  the  quar te rs  ended

September 30, 1979 and December 31, 1979, respect ively.  The disal lowance of

clained credit  is premised upon the assert ion that Pet i t ioner l tas unable to

substant late the payment of t .ax on certain diesel fuel  oi l  i t  used in i ts

vehicles on New York public highways. It is the alleged payment of tax which

gave r ise to the noted credits clained by pet l t ioner.

3. Pet i t ioner is a fuel  o11 dealer who operated motor vehicles on the

public highways of New York during the period in question' and 1t is not

disputed that pet i t ioner is subject to the inposlt ion of tax under Art ic le 21

of the Tax Law based on the fuel lt used in such operatlon. The instant matter

does not question the amount of mileage travelled or the amount of tax reported

as due by petltioner, each of which was found on audit to have been correctly

reported by pet i t ioner,  but rather quest ions whether pet i t ioner actual l -y paid

the tax upon which the disallowed credit was claimed.

4. The clairned credit arises from the alleged payment by petttloner of

tax due on one tanker load (71500 gal lons) of number 2 fuel  oi l  purchased tn

Rensselaer,  New York during July 1979 and hel-d in pet i t ionerrs yard tank (at

i ts Pi t tsf ield,  Massaehusetts locat ion) for use as dlesel fuel  in i ts vehicles.

More specif ical lyr pet i t ioner al legedly picked up the oi l ,  consigned to l lcEnaney

Oil  Corporat ion ( t 'McEnaneyt ' ) ,  at  Amocors Rensselaer,  New York terminal ,  \ tas
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billed by and paid Amoco for the oil and was billed by and paid McEnaney for

the tax.

5. Pet i t ioner hadr pr ior to the purchase ln quest ion, purchased diesel

fuel  f rom McEnaney for use in i ts vehlcles. Coples of checks, invoices and

vouchers pertainlng to three sueh pr ior purchases were offered in evidence,

covering Septearber and Decenber of 1978 and February of 1979. These documents

ref lect,  in each instance, that the payments for the fuel  (at  specif ied rates

per gallon) and all taxes were made directly to l ' lcEnaney. The Lnvoices reflect

the breakdown of separate amounts paid for the fuel- and for excise taxes lfederal

and New York Statel  and New York sales tax.

6. With respect to the purchase and payment in quest lon'  pet i t ioner

produced the fol lowing:

a. a cancelled check dated July 31, 1979 payable to l"lcEnaney in the
a m o u n t  o f  $ 1 , 1 8 6 . 5 0 ;

b. voucher number 7-O9L dated July 24, L979 ref lect ing the amount
o f  $1 ,186.50  payab le  to  McEnaney;

c. a cancel led check dated January 14, 1980 payable to Anoco ln the
amount of $4r620.22, together with a voucher with the same date
and amount reflected as payable to Anoco, with the notat,lon
handwritten on its face, ttBi-ll and Inv. sent to McEnaney lnstead
of us --  they never paldrr,  and with the notat ion t t refer to VR 7-091tt
(the above voucher to McEnaney);

d. a bi l l  of  lading from Amoco ref lect ing 7,500 gal lons of diesel
oi l  sold on July 231 L979 at a sale pr ice of $4,620.22, wlt t : .
McEnaney as the gr iginal  consignee crossed out and pet i t ionerrs
name wri t ten in.  

^

7. There is no computatlon, separate statement or apParent inclusion of

taxes in the amount computed as due per Amocots bill of lading or on the

payment by pet i t ioner to Amoco.

I 
th" selll-ng price is computed per the bill of 1-ading as 7 '464 net gallons

at  .619 per  ga l lon .
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8. Petitioner asserts that the only time it bought fuel from McEnaney was

for use in its vehicles and that such purchases were made to enable payment of

tax on the wholesale price from the dlstributor (rather than payment of tax

based on the average retai l  pr ice).  Pet i t ioner maLntalns that the bi l l ing

became confused ln some manner, as is evidenced by payment to Amoco for the

fuel-  not occurr ing unt l l  January 15, 1980, approxinately six months after the

July 23, LgTg sale date. Pet i t ioner could advance no explanat ion as to why the

apparent bill ing mlx up occurred or why the entLre bill lng (oil Plus tax) was

split and was not. paid entirely to elther McEnaneyr as with the prior Purchases,

or to Amoco.

9. The check payable to l" lcEnaney for $1r186.50, together with i ts accom-

panylng voucher, bears no indication that the payment was for taxes, nor lras

there any evidence presented as to how thls dollar amount was computed. This

voucher to llcEnaney reflects posting to account number 502, while the voucher

payable to Amoco ref lects post ing to account number 501. The three other

vouchers submitted by pet i t ioner ref lect post ings to account number 502 for the

entire amount except for the February voucher which is posted to account number

6 0 8 .

10. Petltioner noted that attempt,s to obtain an involce from McEnaney have

proven futile, and attribute this to the fact that McEnaney is no longer in

bus iness .

CONCLUSIONS OF LAW

A. That pet i t ioner,  Ln seeking a credit  based upon taxes pald, as made

avallable by subdLvisl-on 3 of section 503-a of the Tax Law must, pursuant to

said subdivis ion, furnish proof that the tax has been pald. Specif ical ly '
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". . . [e]ach carr ier c laiming such credlt  components shal l  furnlsh to the tax

connission such evidence of paynent of such taxes as i t  may require.t ' .

B. That 20 NYCRR 493.3 provides as fol lows:

, ,493.3 Fuel purchases and invoices. [Tax Law $507] (a) Fuel
purchases st ginal invoice of such purchases,

L*""pt that charge purchases including credit card purchases, shal-l

be evidenced by duplicate invoices in the name of the person fil ing

the fuel  use tax return, together with an or lglnal  per iodic statement
o f  purchases .

(b) Such invoices shall show the name and address of the vendor,

name and address of purchaser or l icensee, ident i f icat ion of the
power unit of the vehicle by company unit number or by state and
number of motor vehicle registrat lon, name of product,  retal l  pr ice

of each gal lon of the product,  state of purchase, Federal ,  State and

local excise and sales tax charged, number of gal lons, date of sale

and signature of purchaser.  Invoices for sales made out to rcashr

w i l l  no t  be  accepted . t t .

C. That petitioner has not proven that tax was paid, either to McEnaney

or otherhrise, on the load of fuel at issue. The documentary evldence submltted

does not establish the paylrent of tax nor was there any testlmony regarding the

issue of payment by anyone involved wlth the transaction at the tl-me of its

occurrence.

D. That the pet i t ion of OrConnel l  Oi l  Conpany is hereby denied and the

Assessment of Unpaid Fuel Use Tax dated November 10, 1982 is sustained.

DATED: Albany, New York STATE TAx COMMISSION

ocT 0 5 1984
COMMISSIONER

COMMISSIONER


